
IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF GEORGIA

ROME DIVISION

FORT ATTAWAY PRESERVATION *

SOCIETY; and DAVID FOWLER, *

*

Plaintiffs, *

*

V. *   Civil Action No.4:05-CV-013-HLM

*

FEDERAL HIGHWAY *

ADMINISTRATION; and ROBERT M. *

CALLAN, in his official *

capacity as Federal Highway *

Administration Division Administrator, *

*

Defendants. *

______________________________________  *

DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE TO DEFENDANTS’

CROSS MOTION FOR SUMMARY JUDGMENT

COME NOW the Federal Highway Administration (“FHWA”) and Robert

M. Callan, in his official capacity as FHWA Division Administrator, Georgia

Division (hereinafter “Defendants”), by and through the undersigned counsel and

respectfully submit the following Reply to Plaintiffs’ Response to Defendants’

Cross Motion for Summary Judgment.  As the Court can now see from the

pleadings on file, there is no genuine issue as to any material fact and, therefore,

Defendants are entitled to judgment as a matter of law.
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Plaintiffs’ Response still fails to meet their burden of proof under the

Administrative Procedures Act (“APA”), 5 U.S.C. §§ 702, 704.  In the context of a

challenge to an agency’s final agency action on judicial review, the burden is on the

Plaintiff to demonstrate that the agency’s actions were “arbitrary, capricious, or

otherwise not in accordance with the law.”  5 U.S.C. § 706(2)(a).  Plaintiffs’

Response does not meet this burden as they have alleged no actions which

demonstrate arbitrary or capricious conduct on the part of FHWA.

ARGUMENT

I. PLAINTIFFS HAVE NOT AND CANNOT SHOW THAT ANY
EXCEPTION TO RECORD REVIEW APPLIES HERE.                  

Plaintiffs argue that their exhibits attached to their motion for preliminary

injunction, including the reports of Dave Chuber, Mark Snell, and Carol Truppi,

are admissible as part of the record, and are also admissible as extra record

evidence.  See Plaintiffs’ Response to Defendants’ Motion for Summary Judgment and

Reply in Support of Plaintiffs’ Motion for Summary Judgment (“Plaintiffs’ Response”), at

3.  However, Plaintiffs’ challenges arise under the APA, and are therefore subject

to the APA’s limitations on judicial review.  Under well-established law, judicial

review of claims under the APA is limited to the administrative record of the

challenged decision.   Both the Supreme Court and the Eleventh Circuit have

emphasized that “the focal point for judicial review should be the administrative

record already in existence, not some new record made initially in the reviewing

court.”  Camp  v. Pitts, 411 U.S. 138, 142 (1973).  See Florida Power & Light Co. v.

Lorion, 470 U.S. 729, 743, 105 S.Ct. 1598, 1603 (1985); Preserve Endangered Areas of
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Cobb’s History, Inc. v. U.S. Army Corps of Eng’rs (“P.E.A.C.H.”), 87 F.3d 1242, 1246-47

(11  Cir. 1996); Florida Keys Citizens Coalition, Inc. v. United States Army Corps ofth

Engineers, 374 F.Supp.2d 1116, 1126-27 (S.D.Fla. 2005) (review of an agency’s action

is based on the record presented by the agency as the basis for its decision)

(emphasis added).  While the court defers to the expertise of the agency, and may

not substitute its judgment for that of the agency, the court must limit its review to

the record at the time the agency acted, and may not consider subsequent matters. 

Id., citing Fla. Pow. & Light Co. v. Lorion, 470 U.S. at 743-44, 105 S.Ct. 1598. 

The record-review doctrine applies to judicial review of an agency's

compliance with the National Environmental Policy Act (“NEPA”), the National

Historic Preservation Act (“NHPA”), and the Department of Transportation Act. 

See, e.g., Environmental Def. Fund v. Costle, 657 F.2d 275, 284-85 (D.C. Cir. 1981)

(affirming district court's decision to strike extra-record affidavits in NEPA case);

North Buckhead Civic Ass’n. v. Skinner, 903 F.2d 1533; 1538 (11th Cir. 1990) (applying

arbitrary and capricious standard in review of Corps actions under NEPA); Fund

for Animals, Inc. v. Rice, 85 F.3d 535, 541 (11th Cir. 1996) (applying arbitrary and

capricious standard in review of Corps actions under NEPA and ESA); Druid Hills

Civic Ass’n v. Federal Highway Admin., 772 F.2d 700, 714 (11th Cir. 1985) (“In

reviewing the district court's decision affirming the Secretary's section 4(f) action,

‘the focal point for judicial review should be the administrative record already in

existence [on the basis of which the administrator's determination was made], not

some new record made initially in the reviewing court.’”) (citations omitted);

Hatmaker v. Georgia Dep’t of Transp., 973 F. Supp. 1058, 1062-1063 (M.D. Ga. 1997)
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   There are certain limited exceptions to the rule that judicial review is1

confined to the administrative record.  As set forth in P.E.A.C.H., a district court

might be justified in going beyond the administrative record in circumstances

where (1) judicial review would be effectively frustrated, (2) there has been a

showing that the agency relied on materials not in the record, (3) complex

technical terms in the record require explanation, or (4) there has been a strong

showing that the agency acted in bad faith.  P.E.A.C.H., 87 F.3d at 1246 n.1; see

also Organized Fishermen of Fla. v. Franklin, 846 F. Supp. 1569,1573 (S.D. Fla. 1994)

(same).  The exceptions created by the courts generally are intended to address

those rare cases where strict application of the rule could “frustrate effective

judicial review.”  See Camp, 411 U.S. at 142-143.  

4

(section 4(f) action should be reviewed under APA based upon administrative

record provided by the defendant), citing Druid Hills, 772 F.2d at 714; Camp, 411

U.S. at 142, 93 S.Ct. at 1243-44; Citizens to Preserve Overton Park v. Volpe, 401 U.S.

402, 413, 91 S.Ct. 814, 822 (1977).

Consistent with the principles set forth above, Plaintiffs’ challenges to the

Defendants’ actions must be considered based upon the administrative record

before the agency at the time those decisions were made.  See P.E.A.C.H., 87 F.3d at

1245-47 (limiting judicial review to the administrative record in APA case where

plaintiffs alleged violations of CWA, NEPA, and ESA).  These records must be the

basis of the Court’s review of the relevant actions, “not some new record made

initially in the reviewing court.”  Camp, 411 U.S. at 142.  

Plaintiffs’ affidavits from Dave Chuber, Mark Snell, and Carol Truppi,

address the boundary at Fort Attaway (“Fort” or “Fort Attaway”).  However,

Plaintiffs fail to make the threshold showing that supplementation of the certified

record is warranted under any of the four recognized exceptions to the general

rule confining judicial review to the administrative record.   See Defendants’1
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Corrected Combined Memorandum in Support of Defendants’ Opposition to Plaintiffs’

Motion for Summary Judgment and Cross-Motion for Summary Judgment (“Defendants’

Memorandum”), at 21-24.  Plaintiffs cannot shirk their burden because a party

seeking to present extra-record evidence must demonstrate that one of the

exceptions applies.  See Animal Def. Council v. Hodel, 840 F.2d 1432, 1436 (9  Cir.th

1988) (affirming district court order limiting review to administrative record

because plaintiffs did not show record presented was insufficient for review or

applicability of any of the exceptions to the general rule that review of agency

action is limited to the record).  As noted by the Supreme Court, the circumstances

that warrant supplementation of the administrative record are “rare.”  Florida

Power & Light, 470 U.S. at 744, 105 S.Ct. at 1599.  

Plaintiffs have not and cannot satisfy their heavy burden of demonstrating

that the comprehensive record for the Project that is currently before this Court is

so inadequate that judicial review would be “effectively frustrat[ed].”  Animal Def.

Council, 840 F.2d at 1436.   Further, the subject matter at hand is not so technical,

complex, or arcane as to require expert assistance to the Court.  Plaintiffs do not

suggest that there was any bad faith on the part of Defendants, but suggest instead

that the record is incomplete by arguing that review is not limited to the record

because there is no final agency action.  See Plaintiffs’ Response at 1.  Their

conclusion, however, is not supported by the law.   The Supreme Court has noted

that in making a determination about final agency action, “[t]he core question is

whether the agency has completed its decisionmaking process, and whether the

result of that process is one that will directly affect the parties.”  Southwest
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    Defendants will be relying on the Administrative Record compiled by2

FHWA in this matter.  Defendants refer to those portions of the Administrative

Record as (“AR Doc.__”).

6

Williamson County Community Ass’n v. Slater, 173 F.3d 1033, 1036 (6  Cir. 1999)th

(quoting Franklin v. Massachusetts, 505 U.S. 788, 797, 112 S.Ct. 2767 (1992)).  In

Southwest Williamson County, the Court noted that the issuance of a finding of no

significant impact (“FONSI”) constitutes final agency action for purposes of

National Environmental Policy Act (“NEPA”) actions brought pursuant to the

APA.  Id.     

In the instant case, a FONSI was issued by FHWA for the subject project

after approval of the Environmental Assessment (“EA”).  See AR Doc. 10.   After2

each separate Re-evaluation that was undertaken, it was concluded that the FONSI

remained valid.  AR Docs. 17, 19, 81 & 96.  Therefore, Plaintiffs’ contention that

there is no final agency action is erroneous. 

Plaintiffs’ mere allegations that Defendants failed to consider a particular

environmental consequence or to discuss adequately some alternative do not

warrant circumvention of the limits on judicial review.  Animal Def. Council, 840

F.2d at 1437 (such allegations are not sufficient to permit review beyond the record

if the administrative record and environmental impact statement “contain

adequate information to respond to the allegations”).  The gravamen of Plaintiffs’

complaint is that, despite the lengthy consideration of project alternatives and

impacts of the Project, Defendants should have done more.  This “is not a viable

reason for deviating from the administrative record.”  Sierra Club v. U.S. Army

Corps of Eng’r, 935 F. Supp. 1556, 1567 (S.D. Ala. 1996) (declining to consider
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  Throughout the process leading to the FHWA’s decision to approve the3

Project, the FHWA afforded all interested persons, including Plaintiffs, ample

opportunity to express environmental concerns and submit supporting

documentation.  See, e.g., A.R. Docs. 33, 47-51, 64, 72-74, 84, 93, and 94.
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affidavit stating that agency “could and should have gathered more data”).  As

shown in Defendants’ Opposition to Plaintiffs’ Cross Motion for Summary

Judgment, the record upon which the FHWA relied is more than adequate for the

Court to determine whether the Defendants considered all the environmental

consequences of the Project.   3

In short, Plaintiffs have not – and cannot – offer any reason for the Court to

depart from the rule that judicial review is confined to the administrative record. 

Consideration of extra-record evidence, such as affidavits by experts, is

appropriate only in limited circumstances, which are not present here.

Accordingly, Plaintiffs’ exhibits to their Motion for Preliminary Injunction,

including the reports of Dave Chuber, Mark Snell, and Carol Truppi are extra-

record material that should be stricken or rejected. 

On the other hand, Defendants did establish that this court may consider its

evidence outside the administrative record as necessary to explain agency action. 

See Defendants’ Response, pgs. 4 n.6.  See also Natural Resources Defense Council, Inc.

v. United States Army Corps of Engineers, 2001 WL 1491580 (S.D. Fla.); 31 Envtl. L.

Rep. 20,880, n.19 (citing GTE Sylvania Inc. v. Consumer Product Safety Comm’n, 404

F.Supp. 352, 367 (D.Del. 1975)).  This is because a court “may consider additional

evidence if it explains the record or if it addresses whether all relevant factors were

considered.”  Florida Wildlife Federation v. United States Army Corps of Engineers,
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2005 WL 3234287 (S.D.Fla. 2005) (quoting Western North Carolina Alliance v. North

Carolina Dep’t of Transp., 312 F.Supp.2d 765, 770; citing Virginia Agricultural Growers

Ass’n v. Donovan, 774 F.2d 89, 92 (4  Cir. 1985)).  th

In this case, the declaration submitted by Defendants in support of their

Motion for Summary Judgment was intended to do just that; explain the

administrative record and address whether all relevant factors were considered by

FHWA.  See Giersch Declaration, attached as Exhibit 4 to Defendants’ Memorandum. 

Accordingly, Ms. Giersch’s declaration is in accordance with the law and is

therefore admissible. 

II. Plaintiffs Have Still Failed To Establish That Defendants Acted Either
“Arbitrarily or Capriciously” in complying with the National Historic
Preservation Act During The Planning Process Of The Proposed Project.  

Plaintiffs rely upon Section 106 of the NHPA to allege that because

Defendants did not adequately determine Fort Attaway’s boundaries, they failed

to adequately assess the project’s impacts upon the Fort and therefore violated the

NHPA.  See Plaintiffs’ Memorandum of Law in Support of Plaintiffs’ Motion for

Summary Judgment (“Plaintiffs’ Memorandum”), at 12-16.  Plaintiffs’ Response fails to

allege anything new in relation to this claim.  See Plaintiffs’ Response, at 3-10.

As Defendants have already argued in their memorandum filed with this

Court, the four-step review process required by the Section 106 regulations was

fully complied with in regards to the subject project.  See Defendants’ Memorandum,

at 7-16.  Plaintiffs are mistaken in alleging in their Response that FHWA contends

that resolution of the Fort’s boundary was not required.  See Plaintiffs’ Response, at

3.  Plaintiffs’ allegations demonstrate their fundamental misunderstanding of the
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    In relying upon the exhibit of Dr. Snell, Plaintiffs bring up the National4

Park Service (“NPS”) guidelines on defining boundaries for national register

properties and attempt to allege that they were not followed by Defendants when

making their boundary determination of Fort Attaway.  See Plaintiffs’ Response, at

8.  Although we have already argued that Plaintiffs’ exhibits should be deemed

inadmissible, Defendants respectfully note for the Court that it is standard

practice to adhere to the NPS guidelines since in order to comply with the

regulations governing Section 106 of the NHPA found in 36 C.F.R. Part 800, the

NPS guidelines must be followed.
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procedural requirements of the statutes on which they rely upon to base their

claims.

Defendants restate that as amply evidenced in the administrative record,

Fort Attaway was found to be eligible for listing on the National Register of

Historic Places (“NRHP”) as both an archeological site and as an historic structure

after thorough research, field surveys, site visits and consultation/coordination

with the State Historic Preservation Officer (“SHPO”).  AR Docs. 29 & 46. 

Defendants conducted surveys to determine the boundaries of the Fort which

consisted of background research, a pertinent literature search, and field surveys

of all accessible portions of the project area.  Id.  The archeological surveys were

conducted in accordance with Georgia Department of Transportation’s (“GDOT”)

Archeological Survey Guidelines developed by GDOT staff archeologists and

agreed upon by FHWA and the SHPO.  Id.  GDOT/FHWA Cultural Resource

Survey Guidelines, which were established as a result of past interaction with the

SHPO and agreed upon by FHWA and the SHPO, were also used.  Id.  Once all the

background work was completed, Defendants documented their boundary

determination of the Fort and subsequently assessed the project’s potential impacts

upon the resource in compliance with Section 106 of the NHPA.   AR Docs. 29 &4
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   Plaintiffs argue that any “change of position” from the SHPO should5

render the boundary determination of Fort Attaway in violation of the NHPA. 

See Plaintiffs’ Response, at 5.  Defendants do not deny that when initially trying to

assess the Fort’s boundaries, there were questions as to its whereabouts.  After

all, the resource was not made known to Defendants until 2001.  However, to

allege that Defendants did not comply with NHPA because there was initial

contemplation as to its boundaries would not allow for any deliberation about a

previously unknown resource.  This is standard practice taken by professionals

in the normal course of business.  Once the formal Section 106 consultation

process began and all the necessary research had been done, the SHPO in this

case reached a conclusion, remained consistent in its opinion, and repeatedly

concurred with Defendants’ determinations as to the Fort’s boundaries. 
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46.  This boundary determination was agreed to throughout the Section 106

process by the SHPO.   AR Docs. 31, 53. 5

Even though Plaintiffs disagree with the boundary determination made by

Defendants (and agreed upon by the SHPO throughout the entire Section 106

process), their disagreement does not prove any violation of the NHPA on the part

of the Defendants.  To the contrary, the evidence found in the administrative

record demonstrates the painstaking procedure in which Defendants analyzed

Fort Attaway once its existence was made known to them.  Plaintiffs have failed to

establish that Defendants acted either “arbitrarily or capriciously” in complying

with the NHPA during the planning process of the proposed project.  Therefore,

Defendants should be entitled to judgment as a matter of law.

III. PLAINTIFFS STILL HAVE NOT IDENTIFIED ANY VIOLATIONS OF
SECTION 4(f) OF THE DEPARTMENT OF TRANSPORTATION ACT.

Plaintiffs again allege in their Response that because Defendants did not

properly delineate Fort Attaway’s boundaries, Defendants violated Section 4(f) of

the Department of Transportation Act by determining that there would be no
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“use” of the property.  See Plaintiffs’ Response, at 10-12.  This argument has already

been addressed in Defendants’ memorandum filed with this Court.  See Defendants’

Memorandum, at 17-18.  Defendants reiterate that the evidence found in the

administrative record accurately documents Defendants’ decision not to apply

Section 4(f) to Fort Attaway.  AR Docs. 29, 46 & 96.   It was repeatedly determined

that because the Fort’s boundaries were located outside of the project’s proposed

right-of-way, and no physical destruction of the site would occur as a result of

project implementation, there would be no direct use of the resource.  Id.

Defendants properly determined that Section 4(f) did not apply because it was

found that there would be no “use” of the resource, either directly or indirectly by

the project.

Plaintiffs next shift their Section 4(f) argument to the railroad tracks.  See

Plaintiffs’ Response, at 12-18.  Plaintiffs allege that the project “uses” the tracks and

therefore Section 4(f) should be applied.  Id.  This contention, however, is refuted

by the administrative record.

Because the new railroad bridge will be relocated south of and parallel to the

existing bridge, approximately 2,130 feet of rail line will also be relocated

southward to meet the new bridge location.  AR Doc. 26, at 4.  However, the rail

line is not subject to 4(f) as it will continue to serve its transportation use and

continue to be eligible for the NRHP.  AR Doc. 81, at 8.  This conclusion is

consistent with FHWA’s guidance on the preparation of Section 4(f) evaluations. 

See FHWA’s Section 4(f) Policy Paper, n.4 which can be found at

http://environment.fhwa.dot.gov/projdev.4fpolicy.htm.  “[T]he statute makes no

mention of historic bridges or highways which are already serving as
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transportation facilities.  Congress clearly did not intend to restrict the

rehabilitation, repair, or improvement of historic bridges and highways if the

historic integrity is not adversely affected.”  Id.  

In the instant case, once the proposed project improvements are completed,

the use of both functioning transportation corridors, the historic railroad above

and the roadway below will continue to function as originally intended.  AR Docs.

26 & 81.  Although the historic railroad bridge will be “used” by the transportation

facility (and thus 4(f) was properly determined to apply), the transportation use for

which the historic railroad corridor was originally intended will not be altered and

the railroad will continue to remain eligible for the NRHP.  Id.  Therefore, Section

4(f) was properly determined to apply to the bridge as an individually eligible

contributing resource that would lose all historic integrity with its removal.  Id.

The alternative selected by Defendants in this case is based on sound

engineering judgment and is amply supported by the evidence found in the

administrative record.  AR Docs. 5, 17, 19, 26, 29, 46, 81 & 96.  It was determined to

be the only feasible and prudent alternative given the constraints of the proposed

project and includes all possible planning to minimize harm to both Fort Attaway

and the historic railroad.  Id.  Defendants’ decision is made in accordance with

longstanding, nationally recognized and adopted engineering standards and

specifications.  Id.  

Plaintiffs’ preferred alternative, roll-in place construction, was considered by

Defendants at various times throughout the project planning process.  AR Docs. 5,

46 & 81.  Because the new bridge must be elongated and raised to meet current

design standards, the roll-in place option is simply not possible in this case.  Id. 
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The requirement to raise the elevation of the new bridge and corresponding

requirement to raise the elevation of tracks to meet the railroad height

requirements necessitates additional construction time that negates the relatively

short time to “roll” in a new bridge into place.  It is this additional time in terms of

track outage that was found to be unacceptable by the owners of the railroad.  AR

Doc. 39.  The roll-in place alternative is therefore not a viable option in this case.

Plaintiffs have not offered any competent evidence, new or otherwise,

demonstrating Defendants acted either arbitrarily or capriciously in complying

with Section 4(f) in this case.  Plaintiffs have therefore failed to meet their burden

of proof.  Defendants are entitled to judgment as a matter of law.  

IV. PLAINTIFFS HAVE NOT DEMONSTRATED THAT DEFENDANTS
FAILED TO COMPLY WITH THE NATIONAL ENVIRONMENTAL
POLICY ACT.                                                                                                     

NEPA requires federal agencies undertaking “major federal actions” that 

are likely to “significantly [affect] the quality of the human environment” to take a

“hard look” at the environmental effect of the proposed project.  42 U.S.C. §

4332(2)(c); Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976); West Branch Valley

Flood Protection Ass’n v. Stone, 820 F.Supp. 1, 5 (D.D.C. 1993).  Because NEPA’s

requirements are “essentially procedural,” so long as the agency’s decision is

“fully informed” and “well-considered,” it is entitled to judicial deference, and a

reviewing court should not substitute its own policy judgment.  NRDC v. Hodel,

865 F.2d 288, 294 (D.C. Cir. 1988).  

Plaintiffs have alleged nothing new in their Response establishing that the

required “hard look” was not taken by Defendants in this case.  See Plaintiffs’

Response, at 19-23.  They merely reiterate that a supplemental EA should have been
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    It should be noted that one of the primary purposes of a Re-evaluation is6

to determine whether or not a supplement to a previously approved

environmental document is needed.  See 23 C.F.R. § 771.129.  
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prepared and attempt to muddle NEPA terminology, thus further demonstrating

their misunderstanding of Defendants’ NEPA regulations.  Id.  

As already sufficiently argued in Defendants’ memorandum, the four

separate re-evaluations undertaken in this case were done in full compliance with

their own regulations.   See Defendants’ Memorandum, at 20-21.  Although6

significant new information had been discovered, this information was thoroughly

evaluated through the re-opening of the Section 106 process for the project and

documented in the administrative record.  AR Docs. 20, 26, 29, 46, 61, 82 & 88. 

Because it was found that the new information would not result in significant

environmental impacts not previously evaluated, there was no requirement to

supplement the EA.  See 23 C.F.R. § 771.130(a)(2).  As already stated above, after

each separate Re-evaluation, it was found that the original FONSI remained valid. 

AR Docs. 17, 19, 81 & 96; see 23 C.F.R. § 771.129©.    

Plaintiffs have failed, in any of their pleadings, to establish that Defendants

acted either “arbitrarily or capriciously” in complying with NEPA during the

planning process of the proposed project.  Therefore, Defendants are entitled to

judgment as a matter of law.

In sum, a fair characterization of Plaintiffs’ Response to Defendants’ Motion

for Summary Judgment can only be that it avoids essential elements of the statutes

relied upon in asserting their claims.  Since both Sections 106 and 4(f) were fully

and properly complied with when Fort Attaway and the historicity of the railroad
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bridge overpass were discovered, Plaintiffs have failed to meet their burden of

demonstrating “arbitrary or capricious” conduct on the part of Defendants. 

Plaintiffs’ allegations under NEPA also fail.  In ignoring the statutory elements,

Plaintiffs lack the ability to ever show entitlement to relief under the statutes.

What has been filed in this Court by Defendants proves that all material

facts are clear and undisputed.  Plaintiffs’ Response to Defendants’ Motion for

Summary Judgment does not raise any new issue as to any material fact, either of

Defendants’ or their own.  It merely realleges the same generalized complaints as

can be found in their original pleadings.  Plaintiffs’ allegations of Fort Attaway’s

boundaries and their preferred alternatives are not enough to demonstrate

arbitrary or capricious conduct on the part of Defendants in this case.  Upon

review of the administrative record, this Court should not find otherwise.

CONCLUSION

For all the foregoing reasons, and those contained in Defendants’ opening

memorandum, Defendants respectfully request that this Court deny Plaintiffs’

Motion for Summary Judgment and enter summary judgment in Defendants’ favor

on all counts.
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Respectfully Submitted this 12  day of January, 2006.   th

DAVID E. NAHMIAS
United States Attorney

S/ Melaine A. Williams
_________________________
MELAINE A. WILLIAMS
Assistant United States Attorney
Northern District of Georgia
Suite 600 Richard Russell Building
75 Spring Street, S.W.
Georgia Bar No. 057307
Atlanta, GA 30303
Tel:  404/581-6063
Fax: 404/581-6150

OF COUNSEL:

Michelle O. Sayyar
Attorney Advisor
Federal Highway Administration
Office of the Chief Counsel
Suite 8M5
60 Forsyth Street, S.W.
Atlanta, Georgia  30303-3104
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CERTIFICATE OF COMPLIANCE

I certify that the documents to which this certificate is attached have been

prepared with one of the font and point selections approved by the Court in Local

Rule 5.1B for documents prepared by computer.

  s/ Melaine A. Williams
____________________________
   MELAINE A. WILLIAMS
 Assistant U.S. Attorney
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         CERTIFICATE OF SERVICE

I certify that on January 12, 2006,  I electronically filed the within and

foregoing Reply To Plaintiffs’ Response to Defendants’ Cross Motion for Summary

Judgment with the Clerk of Court using the CM/ECF system which will

automatically send email notification of such filing to the following attorneys of

record:

Jonathan L. Schwartz

This 12th day of January, 2006.

   s/ Melaine A. Williams
______________________________
      MELAINE A. WILLIAMS
       Assistant U.S. Attorney
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